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Corporate Mergers and Acquisitions
Professor Bradford

April 25, 2006
8:30 a.m.
3 Hours and 30 Minutes
INSTRUCTIONS
1.  This is a partially open book exam.  You may use the Maynard casebook, the required statutory supplement, any handouts provided by the professor, and any materials, such as notes or outlines, prepared exclusively by you.  You may not use any other materials, written, digital, or recorded.  You may not consult with or communicate with any other person during this exam.

2.  This exam has eight (8) pages, including the instructions.  The page numbers appear on the top right-hand corner of each page.  Please check to be sure that this copy has all the pages. 
3.  You have three hours and thirty minutes (3:30) to complete the exam.  You must turn in your answers in this room, even if you are taking the exam somewhere else in the building.  If you finish more than five minutes early, you may turn in your answers in the Dean’s Office.

4.  The exam consists of four (4) questions.  The recommended time for each question is as follows:
Question 1……………..……..40 Minutes
Question 2…………..………..40 Minutes
Question 3…………..………..90 Minutes
Question 4………..………….40 Minutes

Each question will be weighted in accordance with its recommended time.

5.  Do not spend all of your time writing.  Think about the issues and organize your answers before writing.  Be concise.  Be organized.  Long, disorganized, rambling answers will be penalized, as will merely “dumping” portions of your notes or outline into your answers rather than answering the question posed.

6.  This exam will require you to interpret and apply many of the statutory provisions and regulations we have examined.  YOU SHOULD NOT JUST STATE GENERAL PRINCIPLES, BUT SHOULD CITE THE RELEVANT SECTIONS AND SUBSECTIONS OF THE STATUTES AND REGULATIONS AND EXPLAIN HOW THE LANGUAGE OF THOSE RULES APPLIES TO THE FACTS OF THE QUESTION.

7.  If you believe that additional facts are needed to answer a question, state exactly what those facts are and how they would affect your answer.  If you believe that a question is ambiguous or unclear, note the ambiguity or lack of clarity and indicate how it affects your answer. 

8. The Honor Code is in effect.

9. Good luck and have a pleasant summer.
Instructions Concerning Taking the Exam on a Computer

10.  You must take the exam on a computer that has the latest version of the Exam 4 software installed.  You may use the OPEN mode.  If you have not previously installed the Exam 4 software, please notify the exam administrator immediately.  

11.  Be sure to enter your exam number in the Exam ID field.  (Do not use your NU Card ID number or your social security number.  You will be required to enter your exam number twice.  Select the course name from the drop-down box.  Be sure you find the folder for this course, because that is where your exam will be stored.  Verify that the information is correct just before you select “Begin Exam” on screen 6.  

12.  Do not worry about headers, footers, page numbers, or double spacing your exam; the software does all that for you when the exam is printed.

13.  When you are finished, please submit your exam electronically.  A pop-up box will show the status of your exam.  It should show a black bar with 100% in it and a message that says, “Your file has been successfully stored.”  If you do not get this message, please see Vicki in the Registrar’s office immediately.


14.  If you have any technical problems during the exam, please report them immediately to the Dean’s Office; we will assume you had no technical problems until when you reported them.  Be prepared to finish your exam by writing it.  (Regular notebook paper is O.K.) 
DO NOT TURN THIS PAGE UNTIL YOU ARE GIVEN THE SIGNAL TO BEGIN.
Question 1
(35 Minutes)


Cruise Corporation is incorporated in Delaware; its shares are traded on the New York Stock Exchange; it has thousands of shareholders.  Katie, Inc. is incorporated in a state which has adopted the latest version of the Model Business Corporation Act; its shares are not publicly traded; it has 230 shareholders. 
Cruise and Katie are planning a corporate combination, to be structured in one of the following two ways:
Alternative No. 1:  Cruise will purchase all of Katie’s assets for Cruise stock.  Katie will then dissolve and distribute the Cruise shares to its shareholders.  The Cruise stock to be distributed is equal to 20.5% of the Cruise stock outstanding before the acquisition.  After the acquisition is completed, the old Katie shareholders will own 17% of Cruise’s shares.

Alternative No. 2:  Katie will merge into Cruise.  Katie’s shareholders will receive $20 cash in exchange for each Katie share they own.

Discuss the shareholder voting and appraisal rights the Cruise and Katie shareholders would have in the two alternatives.  Assume there is nothing relevant to your analysis  in Cruise’s or Katie’s articles of incorporation or bylaws.

 Question 2
(35 Minutes)


Darcy Corporation and Bennett, Inc. have agreed to a triangular merger.  Bennett will merge into Shellsub, a wholly-owned subsidiary of Darcy created solely for the merger.  Section 7 on the next page is part of the merger agreement.  

Bennett’s common stock is traded on NASDAQ; the current market price is $25 a share.  Darcy’s common stock is traded on the New York Stock Exchange; its current market price is $10 a share.

You are an associate with the law firm, Cheatham and Fleesam, which represents Bennett.  Your firm is preparing the proxy statement Bennett will distribute to its shareholders in connection with the shareholders’ meeting to approve the merger.  

Your boss at the firm, Paula Partner, has asked you to draft language explaining what Bennett shareholders will receive in the merger.  Partner demands that the explanation be in plain English, not in “legalese.”  She wants an explanation that is accurate but understandable by an intelligent, but unsophisticated shareholder.

Draft the explanation.

Section 7 of the Darcy/Bennett Agreement
7.1.  Exchange Ratio.  When the merger becomes effective, by virtue of the merger and without any action on the part of the holder thereof, each share of Bennett common stock issued and outstanding immediately prior to the effective time shall be converted into 2.3 shares of Darcy common stock, except as provided in section 7.4.  In addition, the holder of each Bennett share shall receive the Cash Payment provided in section 7.2, plus any cash in lieu of fractional shares as provided in section 7.3.
7.2.  Cash Payment.  In addition to the consideration specified in sections 7.1 and 7.3 and except as provided in section 7.4, the holder of each share of Bennett common stock issued and outstanding immediately prior to the effective time shall receive $5.00 cash for each such share, to be paid within ten days after the effective time.

7.3  Cash in Lieu of Fractional Shares.  No Darcy fractional shares shall be issued.  Each holder of Bennett common stock entitled to receive a fractional share of Darcy stock pursuant to section 7.1 shall receive, instead of the fractional share, cash in an amount equal to the product of such fraction and the closing price of the Darcy common stock on the New York Stock Exchange as of the effective time.  The cash due pursuant to this section 7.3 shall be paid within ten days after the effective time.

7.4. Changes to Exchange Ratio and Cash Payment.  

7.4.1. If the closing price of Bennett common stock on the NASDAQ market ten days before the date of the effective time (the “Closing Price”) exceeds $25 a share, then, instead of the exchange ratio specified in section 7.1, each share of Bennett common stock issued and outstanding immediately prior to the effective time shall be converted into 2.5 shares of Darcy common stock. 

7.4.2. If the Closing Price is less than $20 a share, then, instead of the exchange ratio specified in section 7.1, each share of Bennett common stock issued and outstanding immediately prior to the effective time shall be converted into 2.0 shares of Darcy common stock.

7.4.3. If either section 7.4.1 or 7.4.2 apply, the holder of each share of Bennett common stock immediately prior to the effective time shall receive, instead of the cash payment specified in section 7.2, a cash payment per share equal to the product of (i) the Closing Price divided by 25 and (ii) $5.00.
7.4.4. If section 7.4.2 applies, Darcy and Shellsub shall have the option to terminate this merger agreement without obligation or liability.
Question 3
(90 Minutes)


NOTE:  All of the corporations in this problem are incorporated in Delaware.  Friendly and Hawes stock is traded on the New York Stock Exchange.  Target’s shares are traded on NASDAQ.  Four of Target’s seven directors are also officers of the company.

On January 15, 2006, after two months of negotiation, Target Corporation agreed to sell all of its assets to Friendly Ice Cream Company for Friendly debt securities.  The agreement required Target to pay Friendly a termination fee of $10 million if the transaction did not close for any reason.  Target’s investment banker valued the debt securities to be received by Target’s shareholders at $50 a share.  Using this $50 valuation, the total value of the deal would be $100 million. 

Target tentatively scheduled a shareholder meeting for March 15 to approve the transaction.  However, on January 25, before Target could mail the proxy materials, Hawes Tile Corporation announced a cash tender offer for all of Target’s stock at a price of $55 a share.  The tender offer was conditioned on termination of the Friendly agreement and redemption of Target’s shareholder rights poison pill plan.  Hawes also issued a press release offering to negotiate with Target; Hawes said it might be able to offer a higher price if it could review Target’s private financial information.  

The Hawes press release also announced that Hawes was beginning a proxy campaign to remove four of Target’s seven directors and redeem Target’s poison pill. Target has a staggered board, with each director serving a two-year term.  Target’s articles provide that board members may be removed from the board without cause only if less than one year of their term remains.  The terms of four of Target’s seven directors will expire in August 2006.  The terms of the other three directors expire in August 2007.


Target’s board met several times from January 26 to February 3 to consider the Hawes offer.  Target’s investment banker opined that the cash price offered by Hawes was greater than the value of the debt securities Friendly was offering.  However, the board’s outside attorneys pointed out that Target would have to pay Friendly the $10 million termination fee in order to accept the Hawes offer.  In addition, the attorneys pointed out that the Hawes offer raised serious antitrust issues and it was very likely federal antitrust regulators would challenge the acquisition.  Resolving the antitrust challenge could take a year or more of litigation, and Hawes could be barred from completing the acquisition.

On February 3, the Target board rejected the Hawes offer.  The board decided that, given the $10 million termination fee, the potential delay due to the antitrust challenge, and the possibility that the Hawes offer would not be completed, the Friendly opportunity was better.  

The Target directors were worried that the Target shareholders might be swayed by the amount of cash offered by Hawes and might not appreciate the contingent nature of the Hawes offer.  To protect against the possibility that the Target shareholders would accept an inferior deal, the board decided to modify the transaction with Friendly.

Target and Friendly agreed to terminate the original agreement; Friendly waived the termination fee.  Instead of the original deal, Target agreed to purchase all of Friendly’s assets for Target stock; Friendly would dissolve and distribute the shares to its shareholders.  The board unanimously approved the revised Friendly-Target transaction.  Target shareholder approval is not required to complete the revised transaction.  


After the transaction, the former Friendly shareholders will own approximately 60% of Target’s stock.  Calvin Croesus, who currently owns 60% of Friendly’s stock, will own 39% of Target after the sale; no other shareholder will own more than three percent.  


When the Target board approved the revised Friendly transaction, it also amended Target’s poison pill plan.  Before the amendment, the poison pill was redeemable by a majority vote of Target’s directors.  The amendment changed this to require a 2/3 vote.

Discuss whether the Target directors have breached their fiduciary duties.
Question 4
(40 Minutes)


Seller, Inc. is a privately held corporation incorporated in a state that has adopted the latest version of the Model Business Corporation Act.  Seller has three divisions, none of which is separately incorporated.  The Boxing Division makes machinery that is used to load cans into cardboard boxes.  The Pallet Division makes wood pallets that boxes are stacked on for shipment.  The Lumber Division runs a lumber yard.  The Lumber Division was Seller’s original business; it acquired the other businesses later.  The Boxing Division accounts for 50% of Seller’s assets, revenues, and income; the Pallet Division accounts for 45% of Seller’s assets, revenues, and income; and the Lumber Division accounts for the rest.

On April 1, 2005, Purchaser Corporation, also incorporated in an MBCA state, agreed to purchase all of the assets of the Boxing and Pallet Divisions from Seller for Purchaser stock.  Seller kept the Lumber Division.  Purchaser agreed to assume the bank debt associated with the Boxing and Pallet divisions, but the agreement expressly states that Purchaser is not assuming any other liabilities.


The sale was approved by Seller’s shareholders, and closed on July 20, 2005.  After the sale, and in accordance with its agreement with Purchaser, Seller distributed the Purchaser stock to all of its shareholders except Freddy Founder in return for their Seller stock.  This left Founder as the only shareholder of Seller, which continues to run the lumber business.


Shortly after the sale, Purchaser laid off about ten percent of the employees of the old Boxing and Pallet divisions, but kept the old division managers.  Purchaser also named two of the three Seller board members to Purchaser’s 15-person board; the only Seller board member who did not join Purchaser’s board was Founder.


Purchaser continues to operate the businesses it acquired from Seller and sells to many of Seller’s old customers, although now under the Purchaser name.  (The agreement between Purchaser and Seller did not authorize Purchaser to use the Seller name.)

On December 15, 2005, Vince Victim was mangled and killed in a hideous accident while using one of Seller’s boxing machines.  The machine was purchased from Seller on August 15, 2004, long before Purchaser acquired Seller.  Assume that Victim’s heirs have a valid product liability claim against Seller, but Seller has insufficient assets to pay the full judgment.  Discuss whether Victim’s heirs can recover from Purchaser.






