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Exam Answer Outline
The following answer outlines are not intended to be model answers, nor are they intended to include every issue students discussed.  They merely attempt to identify the major issues in each question and some of the problems or questions arising under each issue.  They should provide a pretty good idea of the kinds of things I was looking for.  If you have any questions about the exam or your performance on the exam, feel free to contact me to talk about it.

I graded each question separately.  Those grades appear on the front cover of your blue books.  To determine your overall average, each question was then weighted in accordance with the time allocated to that question.  The following distribution will give you some idea how you did in comparison to the rest of the class:

Question 1:  Range 3-9; Average 7.11
Question 2:  Range 3-9; Average 6.46
Question 3:  Range 2-9; Average 5.80
Question 4: Range 0-9; Average 6.23
Total (of exam, not final grades):  Range 4.14-8.24; Average 6.26
Question 1
Transaction No. 1: Cruise purchase of all of Katie’s assets for Cruise stock

Cruise shareholder rights

Under Delaware corporate law, Cruise shareholders are not required to vote to approve this transaction.  No statute specifically requires shareholder approval of a purchase of assets, no matter how large the purchase, so this falls within the general management powers of the directors under Del. § 141(a).  However, Cruise stock is traded on the New York Stock Exchange, so NYSE Rule 312 applies.  This grants the Cruise shareholders the right to vote because Cruise is issuing stock equal to more than 20% of the amount outstanding before the transaction for something other than cash.  (It’s the percentage before the transaction that matters, not the percentage the Katie shareholders will have after the transaction.)  
Cruise shareholders also do not have appraisal rights, because Delaware law only grants appraisal rights in mergers.  See Del. § 262.

Katie shareholder rights

Under MBCA § 12.02(a), the Katie shareholders must approve this sale of all of Katie’s assets.  This sale does not fall within any of the general exceptions in § 12.01, and it leaves Katie without any significant continuing business activity.  
The Katie shareholders have appraisal rights under the general rule of 13.02(a)(3) because it’s a sale of assets pursuant to § 12.02 and they are entitled to vote on the sale.  The § 13.02(b)(1) exception does not apply because Katie’s shares are not listed on the NYSE or NASDAQ and Katie has fewer than 2,000 shareholders.

Transaction No. 2: Katie merger into Cruise

Cruise shareholder rights

Cruise shareholders do not have the right to vote on this transaction.  Ordinarily, shareholders of a Delaware corporation do have to vote to approve a merger.  Del. § 251(c).  However, the Cruise shareholders appear to fall within the exception in Del. § 251(f).  As far as indicated in the question, Cruise’s articles will not be amended in the merger, satisfying (f)(1).  Each share of Cruise stock will remain outstanding with identical rights.  Del. § 251(f)(2).  And no additional common stock of Cruise will be issued.  Del. § 251(f)(3).  
Cruise shareholders also do not have appraisal rights.  Ordinarily, the shareholders in a section 251 merger would have appraisal rights.  Del. § 262(b).  However, the Cruise shareholders fall within the exception that appears at the end of § 262(b)(1):  The merger did not require their approval pursuant to § 251(f).  The exception to the exception in § 262(b)(2) does not apply because the Cruise shareholders are not required to accept anything for their shares; they keep their same shares.
Katie shareholder rights

The Katie shareholders are entitled to vote on the merger pursuant to MBCA § 11.04(b).  The § 11.05 exception does not apply because Cruise does not own 90% of Katie’s stock prior to the merger.  The § 11.04(g) exception does not apply because Katie is not the corporation surviving the merger.  Katie is merging into Cruise, so Cruise is the surviving corporation.  
The Katie shareholders do have appraisal rights under § 13.02(a)(1)(i): their approval is required by § 11.04 and their shares will not be outstanding after consummation of the merger because they are being cashed out.  The § 13.02(b)(1) exception does not apply, as stated with respect to Transaction 1.

Question 2

When the merger occurs, you will receive for your Bennett common stock a combination of Darcy common stock and cash.  The exact amount of stock and cash to be received depends on the closing price of your Bennett shares on the NASDAQ market ten days prior to when the merger documents are filed with the Secretary of State.
If the market price of your Bennett stock is $20.00 to $25.00.  In this case, you will receive 2.3 Darcy shares of Darcy common stock plus $5.00 cash for every Bennett share you own.  However, only whole numbers of shares will be given; you will receive cash instead of any fraction of a share.  For example, if you own 12 shares, you would be entitled to 12 x 2.3 = 27.6 shares.  You would receive 27 Darcy shares plus a cash payment equal to .6 times the Darcy stock price when the merger documents are filed.  If the Darcy market price was $12 a share, your cash payment for the fractional share would be $12 x .6 + $7.20.  You would also receive another $60 cash, the $5.00 a share cash payment for each of your 12 shares.  
If the market price of your Bennett stock is less than $20.00.  In this case, Darcy has the right to cancel the merger, in which case you would simply keep your Bennett stock and receive no additional consideration.  However, if Darcy decides to go through with the deal, you will receive 2 Darcy shares for each Bennett share you own (no matter how far below $20 a share the Bennett stock price falls).  Your cash payment would not be $5.00 a share.  Instead, it would be 1/5 (20%) of the Bennett stock price.  For example, if the closing price of Bennett stock ten days prior to when the merger documents are filed is $15, and Darcy doesn’t terminate the deal, your cash payment would be $15 x .2 = $3.00.
If the market price of your Bennett stock is greater than $25.00.  In this case, you will receive 2.5 Darcy shares for every Bennett share you own (no matter how far above $25 a share the Bennett stock price rises).  You would also receive cash instead of any fraction of a share, as explained above.  Your cash payment would not be $5.00 a share.  Instead, it would be 1/5 (20%) of the Bennett stock price.  For example, if the closing price of Bennett stock ten days prior to when the merger occurs was $35, your cash payment would be $35 x .2 = $7.00.
In any case, your Bennett stock would be converted into Darcy shares automatically when the merger documents are filed.  Darcy must pay any cash to which you are entitled within ten days after that.

Question 3


The first issue to be addressed is the legal standard applicable to the actions of the Target directors.  The Delaware Supreme Court has indicated that, because of the possible entrenchment motives in the takeover context, actions by the board of directors to protect a preferred deal or to defend against a hostile transaction are not evaluated under the ordinary business judgment rule.  Instead, three possible standards could apply, depending on the circumstances: (1) duty of loyalty/fairness analysis (Macmillan); (2) the Revlon “auction” duty; or (3) Unocal “enhanced” business judgment review.

The duty of loyalty analysis, requiring that the directors show that the transaction was fair to the shareholders, applies when one or more of the directors has a direct conflict of interest in the transaction—some conflict other than the possible entrenchment motive.  That analysis does not appear to apply here.  Unlike the Macmillan case, there is nothing in the facts to indicate that any of Target’s directors or officers are participating in the Friendly offer or will receive any special benefits if that offer is completed.  Therefore, there is no disqualifying conflict-of-interest that would trigger fairness analysis.  One of the other two standards of review will apply.

Revlon says that, in some cases, the duty of the directors changes from defending the corporation to getting the best value for the shareholders in a sale of the company.  Three sets of circumstances trigger that Revlon duty: (1) when the target initiates a bidding process seeking to sell itself or to effect a business reorganization involving a breakup of the company (Time); (2) when, in response to a bidder’s offer, the target abandons its long-term strategy and seeks an alternative transaction involving the breakup of the company (Time); or (3) when, after the transaction, control of the company will rest in a single bidder or group (QVC).

The first trigger for Revlon clearly does not apply here: Target has not initiated a bidding process to sell itself or break up the company.  The second trigger also does not appear to apply.  The restructuring of the deal is in response to the Hawes offer, but the transaction does not involve the breakup of the company.  In fact, this looks a lot like the Time case.  Target had agreed to a transaction with one bidder and, to defend against a hostile tender offer, restructured the deal to do a tender offer of its own for control of the preferred bidder.  The court in Time said that situation did not trigger Revlon.

The third trigger for Revlon duties, arising from the QVC case, is a little more problematic.  In QVC, the court said that, when a single person acquires control of the company, the target’s shareholders have lost any opportunity they have to receive a control premium.  Therefore, the board of the target is charged with the Revlon duty to get the highest value for the company before it sells control.  Croesus will not have majority control of Target after the tender offer, but he will own 39%.  In many public corporations such as Target, a single 39% block is enough to have effective control, particularly when nonvoting shareholders are considered.  If, as in the usual case, only 90-95% of the shares are voted, Croesus an effective 41-43% voting block—still not a majority, but probably enough to carry the day.  Thus, Revlon might apply to the directors’ defensive actions here.

The directors’ actions look problematic under Revlon.  Their view that the Hawes offer is inferior to the Friendly offer is supportable.  QVC says that the directors may consider more than the amount of cash involved, and are free to select from one of several reasonable alternatives.  Perfection is not required.  Given the risk associated with the Hawes offer—the delay and the possible nonconsummation—a reasonable director might decide that the Friendly offer provides more value to the shareholders.


The problem is not so much in the choice the directors made, but in the way in which they got there.  As in Revlon itself, they never really gave the hostile offeror an equal opportunity to compete.  They negotiated with Friendly, but not with Hawes.  The presumably waived the poison pill for Friendly, but not for Hawes.  During negotiations, Friendly undoubtedly had access to non-public information, but they did not allow such access to Hawes.  Thus, their process is flawed and not designed to get the best value possible for the shareholders.  If Revlon applies, the Target directors probably breached their fiduciary duties.


If Revlon doesn’t apply, then the court will clearly apply the Unocal analysis, because the Target directors have clearly adopted defensive tactics and deal protection devices.  Unocal involves a two-part test: (1) the directors must show they had reasonable grounds for believing there was a threat to the corporation; and (2) the defensive measures/deal protection devices must be reasonable in relation to that threat.  

The first part of that test is probably met, even though the directors will not get the enhanced presumption that goes to a board with a majority of outside directors.  (Here, four of the seven directors are also officers.)  The board must show good faith and a reasonable investigation.  They discussed the Hawes offer and their response several times from January 26 to February 3 and obtained input from both their investment banker and their legal counsel about the features of the Hawes offer.  The investigation was probably sufficient, and there is nothing to indicate bad faith.  Moreover, the Delaware Supreme Court has held that the possibility of shareholders not appreciating the true value of the deal because of uncertainties is a valid threat.  See Time.


The second part of the Unocal test actually involves a two-part analysis.  First, the court will ask whether the defensive responses, considered collectively, are coercive or preclusive.  Omnicare.  The responses do not appear to be coercive—forcing on shareholders a management-sponsored alternative to a hostile offer.  As previously indicated, the responsive restructuring is similar to that in Time, where the court said the restructuring was not coercive or preclusive, but merely carrying forward a preexisting transaction in an altered form.  The change to the poison pill plan might, however, be preclusive.  

In Quickturn, the Delaware Supreme Court rejected a change to the poison pill plan that required a nine-month delay before a proxy fight could get rid of the poison pill.  Here, because of the amendment, Hawes cannot get rid of the poison pill until at least August, when the final three directors may be removed.  Until then, Hawes cannot obtain the 2/3 vote required to redeem the poison pill.  However, Quickturn upheld a challenge under Del. § 141(a) because a new board couldn’t exercise its power for sox months.  Here, the new directors can exercise their power as soon as they are elected, so Del. § 141 is not implicated and Quickturn didn’t decide whether the plan failed under Unocal.
If the defensive tactics are not coercive or preclusive, then the directors are likely to win the challenge.  The second step in the second part of the Unocal test is merely whether the defensive tactics are within a reasonable range of alternatives to prevent the threat.  The restructuring, as indicated above, was already approved in Time and poison pills have been approved to prevent “mistaken” shareholder action since Unocal.

The final defensive tactic is the termination fee.  It is much larger (10%) than the 2-3% fees typically approved.  See Brazen.  However, Brazen’s conclusion that the termination fee is part of the deal itself for shareholders to decide, and therefore not coercive, would seem to be determinative (even though Brazen was decided under liquidated damages analysis).  A 10% termination fee might be unreasonable, but the termination fee was part of the original transaction, and has now been waived, so it no longer has any effect on what Hawes or Target do.

Question 4

The general rule when one corporation purchases the assets of another is that the purchasing corporation does not automatically become liable for the liabilities or contingent liabilities of the selling corporation.  Thus, under the general rule, Purchaser would not be liable for the injury caused by the machine manufactured by Seller.  However, there are several judicial exceptions to this general rule that go under the general name of successor liability.

The purchasing corporation can be liable if  the purchaser expressly or impliedly assumed the seller’s liabilities.  That is not the case here.  Purchaser agreed to assume Seller’s bank debt, but Purchaser expressly disclaimed any other liabilities.

Purchaser can also be liable if the transaction amounts to a de facto merger with Seller.  However, the de facto merger doctrine generally applies only where the selling corporation dissolves shortly after the transaction.  Here, Seller continues to exist and do business, although in a more limited form.  In addition, the continuity between Seller and Purchaser is only partial.  Purchaser continues to employ the two division heads, but it has fired 10% of Seller’s work force; only two of Seller’s three directors have joined Purchaser, and Purchaser did not acquire all of Seller’s businesses, as it would have in a merger.  There is also not complete continuity of shareholders, as Founder does not become a shareholder of Purchaser.  Thus, if the court insists on a strict resemblance to a statutory merger, this transaction will not qualify as a de facto merger.

Purchaser can also be liable if the transaction is entered into fraudulently in order for Seller to escape liability for its debts.  There is no indication in the facts that this was the purpose of the transaction, so Purchaser is not liable on the ground of fraud.


Another commonly used exception to the no-liability rule is the mere continuation doctrine.  Purchaser is liable if it is a mere continuation of Seller.  This doctrine looks at factors similar to those used by the de facto merger doctrine, and it’s not clear how distinct the two doctrines are.  Here, Purchaser does not appear to be a mere continuation of Seller.  Seller continues to operate part of its business.  And, because of Founder’s unique position, there is not a complete continuity of shareholders or directors.


Finally, some courts apply the California product line exception.  This exception applies if (1) the injured party lacks an adequate remedy against Seller; (2) Purchaser knows about the product risks associated with the line of products that it continues; and (3) Seller transfers goodwill associated with the product line.


This is the most promising line of attack for Victim.  Clearly, Purchaser knew about the risks associated with the boxing machinery; those risks are probably self-evident.  Victim arguably lacks an adequate remedy against Seller.  Seller still exists, so Victim can obtain partial recovery from Seller, but Seller is unable to fully pay Victim’s damages.  The hardest part of the product line test to satisfy will be the third requirement, but it is probably met.  Purchaser did not obtain the right to use Seller’s name, so it did not acquire the goodwill associated with the name itself.  However, it still sells to Seller’s old customers, so it did acquire the ongoing clientele with knowledge of the reliability of the machines, a component of goodwill.  If so, then Purchaser would be liable for Victim’s injuries if the jurisdiction follows the product line test.

